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In this session we are going to examine in detail the all too frequent occurrence, of the 

translation agency demanding from the translator “the TM", "an export file” or “the BAK 

file” along with the translation. 

 

Situation: A translation agency asks the translator to deliver a TM upon completion 

of a translation project. 

 

1. What is the agency asking for? 

 

 Firstly, let's take a look at the agreement between the agency and the translator, 

i.e. the contract. What does the contract basically consist of? 

 

 It consists of: 

 

(a) The translator agrees to provide a translation. 

(b) The agency agrees to pay for it. 

 

 There may be other refinements, such as how much is to be paid and when. 

 

 The translation is the work product, namely the subject of the contract. A work 

product would be a normal thing to provide, in exchange for remuneration, in a 

formal or informal contract concerning work. 

 

 What, however, is a TM? Is it a work product? 

 

 In a way, the TM is a work product, because it is produced as a result of doing 

the translation. However, it is also not a work product, in the sense that it is not 

the product which is normally provided in exchange for the money, but an 

additional product. 

 

 It is also more than a work product, because it is a form of intellectual property. It 

comprises the translator’s ideas. To provide a translation is already to provide 

two things: on the one hand, a product, and, on the other hand, a service. The 

translation itself is the work product; the act of providing it, along with the terms 
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and conditions agreed upon (price, speed of delivery, format) constitutes the 

service. 

 

 A TM, however, is something more than that. A TM consists of pairs of 

matching sentences or phrases (in any event, meaningful units), which have 

been uniquely produced by that particular translator. In that respect, a TM is 

subject to copyright, which protects the unique expression of ideas on an 

international level. We will take a brief look at copyright, as regulated by the 

Berne Convention, shortly. 

 

 As far as the fairness of agreeing to provide a TM to the agency free of charge is 

concerned, naturally that depends upon the contract between the agency and the 

translator. However, the translator should be clear about the matter from the 

start, that, if a TM is requested, something extra is being asked for, which is not a 

work product. 

 

 Example 1 

 

 If the agency approaches the translator in advance and says, “We are offering 

you this translation job, we are willing to pay € XX.00 per word, and we require 

delivery of the TM together with the translation upon completion of the 

project.", the translator is free to accept or reject this offer. However, if accepting 

the offer, the translator should fully understand that, in agreeing to accept the 

offer, on these conditions, he/she is agreeing to one of two things, namely either 

 

(a)  to provide his/her intellectual property, free of charge, along with the 

translation; or 

 

(b) to sell his/her intellectual property, along with the work product 

(translation) at the all-inclusive price of € XX.00 per word. 
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Example 2 

 

 If the agency, however, only agrees with the translator in advance that the 

translator will provide the translation in return for the agreed remuneration, and 

then, after delivery of translation, casually demands the TM as well, without 

any prior agreement having been made, the translator should regard that as an 

unacceptable request, because the translator is being asked, retrospectively, for 

his/her intellectual property – free of charge. 

 

 If an agency has not negotiated the provision of the TM with the translator in 

advance, it may also be impossible for the translator to fulfil the agency's request 

for the TM, since a retrospective request would presuppose that the translator 

had created a separate TM for that project. However, for good reasons, the 

translator may not have done this. The translator could, of course, still provide the 

agency with the bilingual BAK file. However, in so doing, he/she should be aware 

that this constitutes licensing the agency to create a TM from this document for 

its own future commercial use. 

 

2. The translation is subject to copyright 

 

 Regarding my assertion that the translation itself is subject to copyright, I would 

like to substantiate this assertion by first of all examining how copyright is 

legislated internationally. The World Intellectual Property Organization, WIPO, 

makes the following remark on its web site: 

 

“The Secretariat recalls that, by virtue of the Berne Convention 
for the Protection of Literary and Artistic Works, works are 
protected without any formality in all the countries party to 
that Convention. This means that international copyright 
protection is automatic, it exists as soon as a work is 
created, and this principle applies in all the countries party 
to the Berne Convention.” 

 

 The Berne Convention, which, in Accordance with Article 1, protects copyright, 

inter alia, of “literary and artistic works” in “the Union” of countries which are a 
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party to it, around 195 countries of the world at the present time (see Appendix 

1),  states (Article 2(1)) that “The expression ‘literary and artistic works’ shall 

include every production in the literary, scientific and artistic domain, 

whatever may be the mode or form of its expression…” 

 

 A translation, as a unique production by the translator, constitutes a 

“production in the “literary, scientific and artistic domain". Therefore it must be 

protected. 

 

 Article 8 of the Berne Convention states the following: 

 

“Article 8 
 

 [Right of Translation] 
 

 Authors of literary and artistic works protected by this Convention 
shall enjoy the exclusive right of making and of authorizing the 
translation of their works throughout the term of protection of 
their rights in the original works.” 

 

However, this does not state that the author of the original (i.e. the 

source document for the translator) is entitled to the copyright for the 

translation, but that he/she is merely entitled to either 

 

(a) make a translation of the source document (presumably 

himself/herself); or 

 

(b) authorize a translation. 

 

There is no mention of the author of the source document having any 

copyright in the translation itself – and, indeed, this would not make 

sense, for the author of the source document is not the creator of the 

translation. 

 

Article 2(3) of the Convention clarifies the matter as follows: 
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“Translations, adaptations…and other alterations of a literary or 
artistic work shall be protected as original works without 
prejudice to the copyright in the original work.” 

 

It is thereby made clear here that the translation of the source document 

has its own independent copyright, which belongs to the author of it, 

namely the translator. 

 

Notwithstanding, by selling the translation (to the agency), it is clearly 

understood between the parties that the translator is selling the 

copyright to the translation, in return for an agreed remuneration, since 

the translation is the work product involved in the contract. Following the 

sale, the translation is no longer the translator’s property – although 

often the laws of the translator's country will provide for the translator 

being free to (or even obliged to) retain a copy for business purposes, 

inter alia to provide evidence of business transacted. 

 

However, the sale of the translation, which is the work product of the 

contract, does not at all imply that a second copyright, namely the 

copyright to the TM, is either being sold along with the translation, as 

part of the work product, or is to be given away as a “free gift”, along 

with it, to the agent commissioning the translation. 

 

However, first we will have to examine whether this second copyright, 

namely the copyright to the TM, actually exists. 

 

3. The TM is subject to copyright 

 

 The TM is subject to copyright for the following reasons: 

 

 Again, making reference once again to Article 2(1) of the Convention, (a) the TM 

can be regarded as a separate “literary and artistic work” to the translation; and 

(b) it may be in any form (“… whatever may be the mode or form of its 

expression…” (Art. 1(2) of the Convention)). 
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(a) A separate “literary and artistic work” 

 

The TM is not the same thing as the translation. It is derived from the 

translation, in much the same way as the translation is derived from the 

original source document, however – just as the translation has a separate 

copyright from the source document – the TM has a separate copyright 

from the translation. 

 

A TM provides something more than the translation. Whereas the 

translation is a coherent, continuous text, which can only be regarded as a 

"literary or artistic work" in its entirety, the TM comprises a permanent, 

editable database of the translator's ideas. 

 

A database is a collection of many different items. In the case of a TM, the 

database consists of many individual sentences or phrases (meaningful 

units) which the translator has translated in his/her own unique way. No 

two translators produce an identical translation, therefore these units are a 

unique creation by the translator. They are also a different creation from 

the translation, and cannot be compared. 

 

(b) The form and nature of a TM 

 

The form of a TM is a database. It is no longer a translation of the source 

document, but a database that has been created by translating the source 

document, and consists of fragments of the source document. However, 

each of these fragments forms an independent translation unit (TU), 

entirely independently of the rest of the text, thus out of context. 

 

A translation is sold in its entirety, as a composite work, intended to 

remain complete and unaltered. No further revisions are necessary once 

the party who is supposed to benefit from reading it has received it. A 

database (TM), on the other hand, is a composite work of a very different 

nature: it is a permanent reference work, which is subject to copyright. 
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 As the translator owns the copyright for the TM, he/she is not obliged to 

provide it to the agency, either free of charge or at a price. 

 

4. The provision of a second copyright to a commercial agency 

 

 (a) Does the agency have any right to demand the TM? 

 

Whereas the translation has been commissioned by the author of the 

source document, through the agent, and the author of the source 

document acquires ownership of the copyright of the translation by paying 

for it, the TM, the translator's copyright, has nothing to do with this 

process, or this business dealing. 

 

Since the commercial transaction between the author of the source 

document, the agent and the translator does not involve anything except 

the source document and the translation, on what grounds can the agency 

then ask the translator for the TM? 

 

It is generally believed and accepted, in the world of business, that the 

passing of the source document by its author to the agency, and by the 

agency to a suitable translator, constitutes two different business 

contracts: (1) the contract between the author and the agency; and (2) the 

contract between the agency and the translator. While this may be the 

case in so far as the terms and conditions of business between the two 

respective sets of parties are concerned, since the author of the source 

document will become the owner of the copyright of the translation, there 

is here, also, in a way, a common transaction between three parties. 

However, this three-part dealing only concerns (a) the source document; 

and (b) the translation. 

 

Thus, if the translator agrees to provide the agency with the TM (without or 

without remuneration), that is a private affair between the translator and 

the agency and no longer involves the author of the source document. 
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However, the translator should be aware that the agency has only been 

commissioned by the author to obtain a satisfactory translation – nothing 

else! 

 

Thus, there is no need for the agency to also demand the translator’s TM, 

and, if it does so, this is an entirely separate issue. 

 

The translator owns the copyright to the various individual segments (TUs) 

which make up the TM. The reason for the translator having bought the 

program to create the TM during the course of translation is to provide 

himself/herself with a resource which may facilitate future translations. 

 

The reason for the agency wanting the TM from the translator is to obtain 

this resource for its own benefit, to facilitate future translations. In general, 

the agency only wishes to have a copy of the TM, thus to become a co-

user of it, and not to prevent the translator from also using it 

himself/herself. 

 

(b) What the translator is doing if he/she provides an agency with a TM 

 

If a translator provides an agency with a TM, he/she is licensing the 

agency to use this permanent reference work on a permanent basis, 

without restriction, for whatever purpose the agency pleases. In other 

words, the translator is licensing the agency (usually free of charge) to 

use and commercially profit from his/her unique database of ideas. 

This includes the implicit right to use an unlimited number of items from 

the translator's database in any other future translation carried out 

commercially by the agency itself or by another party to whom it may 

outsource work. 

 

(c) The agency’s attempt to acquire commercial rights, free of charge 

 

The problem with this is that anything which is used commercially should 

normally be paid for. That is normal business practice. The agency, 
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however, as the “piggy in the middle”, no longer has the translation which 

it has bought from the translator, as it has sold it on to its own client. 

However, that is the function of an agency, namely to be an intermediary, 

and an intermediary does not normally have a product of its own. In 

demanding the TM, inevitably free of charge, along with the translation, 

the agency is demanding to be provided, by the translator, with a 

product of its own, which is has not paid for. 

 

Even though the TM is created during the course of translation, it cannot 

be considered part of the work product paid for, since the translation was 

usually paid for at a fair rate, in accordance with its current market value, 

and the translation has already been provided by the translator, and sold 

on by the agency at a profit. As discussed above, the TM is an entirely 

separate product, of a different nature, and therefore, if it is to be sold, 

should be negotiated separately. Another issue which would then arise 

would be whether the translator would sell the agency the entire rights in 

the TM, i.e. not be entitled to use the TM himself/herself any more after 

selling it on to the agency, or whether the agency would purchase a 

licence for its co-use. Normally the latter would be the case. Therefore, in 

allowing the agency unrestricted use of the TM uniquely created, the 

translator should probably be looking at the issue of licensing, and not of 

sale. 

 

(d) Licensing a TM 

 

 For how much should such a permanent, editable database of the 

translator’s copyrighted ideas be licensed? What is its commercial value? 

Well, I guess this is not a question that can be answered easily, but I 

would like to put forward the idea of an annual licence fee. Possibly you 

may find this idea a little far-fetched, as the result of providing a TM to the 

translation agency on one single occasion. However, I would like to 

propose that, in that event, the translator would be placed under an 

obligation to maintain, edit and update the TM, and provide the agency 
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with an updated version each year. This would then justify an annual 

licence fee for the translator's unique creation. 

 

(e) Ongoing development of a particular TM by the translator 

 

 The proposition of an annual licence fee raises the issue of whether a 

translator should possibly not merely create a TM for one single 

translation (as many of us do if the agency requests a TM in advance), but 

rather create a TM to be used for all translations on a particular topic or 

theme, which could then be maintained and licensed to all agencies 

interested (thus, a non-exclusive licence). In this case, it would also be 

agreed that the agency or agencies receiving a licence to the TM would 

not add to it or alter it in any way, but would use it solely as provided, as a 

reference TM, and would receive annual updates. This could also be an 

important step towards providing quality control, as TMs would be 

maintained to a higher standard. 

 

(i) Quality of the TM 

 

The ongoing development of a TM by a translator for a fee would 

no doubt have the effect of markedly increasing the quality of TMs. 

For the translator would then be under a commercial obligation to 

check, edit and maintain the TM, and to add further TUs to the TM 

and check, edit and maintain these. This could be useful for the 

busy agency interested in maintaining high quality of translation. A 

TM developed in this way could be sent out to a new, perhaps less 

experienced, translator, to use as a reference TM, and assist that 

translator in providing a translation of acceptable quality. 

 

(ii) Preserving confidentiality of original information 

 

 A further point to be observed in the event of a translator licensing 

a TM on a particular topic would be the preservation of 

confidentiality in regard to information which originally entered the 
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TM as a result of translating confidential documents. However, this 

would be a factor in checking and editing the TM. All TUs created 

containing the names and other details of parties involved in 

transactions would have to be deleted from the TM. In addition, any 

TUs concerning confidential information not known to the public 

would have to be deleted. This would be part of the task of the 

translator maintaining the TM in return for the licence fee received. 

 

(f) Adaptation of the TM by the agency over the course of time 

 

 Another possibility would be that the TM may, over the course of time, be 

developed and changed by the agency. In particular, the agency may add 

new translation units to it, created by other translators, adapt it, edit it, and 

so on. Here, it would seem there is a close analogy with an invention. An 

invention may be licensed by one party to another, and, in the course of 

time, it is developed and changed by the licensee. 

 

 When an invention is licensed, usually an agreement is drawn up between 

the licensor and the licensee, which includes the following points: 

 

a. the ongoing license fee to be paid by the licensee to the licensor; 

b. an agreement that the licensee will inform the licensor of all changes 

and developments made to the invention (in this case the TM). 

 

 In the latter case, complications can also arise if the licensee combines 

the know-how of the licensor's invention with that of another party. This 

principally involves the issue of secrecy. It puts a licensee in an awkward 

position if he has licensing relationships with more than one party, who 

each require to be informed of changes to their invention (in our case the 

TM), but the parties whose inventions (TMs) have been combined have no 

relationship with each other. Therefore, the work of one licensor should 

not be disclosed to another licensor. 
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Even if an agency adapts a TM, the translator could still provide annual 

updates, as separate files. 

 

(g) Infringement of copyright by an agency 

 

 If a translator does not provide the agency with the TM (or with another 

document, with which a TM can be created), the agency has the possibility 

of creating a TM itself from the source document and its translation. Is this 

legal or is it still an illegal infringement of the translator’s copyright? Is it 

legal for the agency's own private, personal use and illegal for commercial 

use? Is there a difference between the translator creating a TM and 

providing it to the agency and the agency creating a TM itself (e.g. by 

means of WinAlign) using the translator’s unique translation of each 

sentence or unit? Although the agency undertakes the technical creation 

of the TM, would there still be an implicit copyright in the unique pairs of 

sentences created by the translator? 

 

 These are questions, among others, which we will discuss afterwards in 

our discussion groups, based on the considerations above. 

 

This concludes our examination of the question of what right, if any, a translation agency 

has to demand a TM upon completion of a translation project. We will discuss the whole 

matter further in small groups, on the basis of the question sheet which you have been 

given, and then come together again at the end to put forward our conclusions. 


